A Dutchman was explgining the red, white, and blue Netherlands flag to an American: “Our flag is symbolic of our
taxes,” said the Dutchman. ““We get red when we talk about them, white when we get our tax bills, and blue after we
pay.” The American nodded. I know what you mean. It’s the same in the United States, only we see stars, too!’"

=~ Jacob M. Braude

The IRS’s Knockout Punch:
The 100 Percent Penalty For Failure
To Collect Or Pay Over Tax

By Reece B. Morrel, Jr.

I. Introduction

After understanding the full force of Section
6672 of the Internal Revenue Code, a taxpayer
may surely see stars like our American friend.
Indeed, Internal Revenue Code Section 6672
has far-reaching effects, and it is important that
officers and employees understand its implica-
tions and subtleties in order to avoid liability for
the penalty. In this paper, I will discuss the
purpose and scope of this penalty, who is liable,
how the section is computed and enforced, and
how a taxpayer can protect himself.

II. Scope and Purpose of Section 6672

Section 6672 of the Internal Revenue Code
states: :

Any person required to collect, truthfully

account for, and pay over any tax imposed

by this title who wilfully fails to collect such
tax, or truthfully account for and pay over
such tax, or willfully attempts in any
manner to evade or defeat any such tax or
the payment thereof, shall, in addition to
other penalties provided by law, be liable to
a penalty equal to the total amount of the
tax evaded, or not collected, or not ac-
counted for and paid over.?

In understanding this section, it is important to
comprehend its scope. In other words, for how
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vast a universe of taxes can this penalty be
imposed? The language of the statute refers to
“any” tax imposed on one person and collected
by another. This language is interpreted literally
by the IRS and the courts.® So, for example, it
may be levied against withholding agents of
income or employment tax withholdings, or
collecting agents of excise taxes. Conversely, it
does not apply to direct taxes that a person or
corporation owes to the government on its own
account, and is delinquent in paying.*

This distinction of applicable taxes is impor-
tant in discerning the declared purpose as well
as the ulterior effect of this section. The IRS's
stated policy is to use Section 6672 “only as a
collection device.”® However, the threat of this
“collection device” is to encourage people to
pay the government taxes collected or withheld
under the authority of the government. For
example, it encourages an employer to pay the
federal income taxes or FICA withheld from
employees’ paychecks to the government. This
purpose is further strengthened by Section
7501(a) which converts the withholding or
collecting agent into a trustee.® In fact, in our
example the employer has become a trustee for
the taxes withheld that are owed to the
government. Thus, the purpose of Section 6672
is to provide the government a potentially
far-reaching and sometimes lethal remedy
against statutory trustees who breach their
fiduciary duty.
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Once a withholding or collecting agent has
been characterized as a trustee, the severity of
levying a 100 percent penalty is put into a more
rational jurisprudential context. The common
law has a replete history of treating wayward
trustees harshly. Thus, it can be fairly surmised
that this mere statutory collection device is in
fact a foreboding deterrent.

IIL. Upon Whom is the Penalty Assessed?

The next point we shall discuss is the person
upon whom the 100 percent penalty is assessed.
The LR.C. provides us with the definition of
“person” for Section 6672 purposes. In Section
6671(b), the Code states:

The term ‘person,’ as used in this sub-
chapter, includes an officer or employee of a
corporation, or a member or employee of a
partnership, who as such officer or em-
ployee, or member is under a duty to
perform the act in respect of which the
violation occurs.

It is clear, then, that if a person has a duty to
collect and pay over a tax and the corporation
does not do so, the IRS is very likely to be
knocking on his door demanding payment.

Yet, before the IRS can collect its penalty, it
must prove the person upon whom the assess-
ment was made had a “duty.” In the language
of Section 6672, “duty” is determined by
examining two elements. First, it must be a
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person required to collect, account for and pay
over any tax. This is referred to as the
“responsible person” test. Secondly, the respon-
sible person must have “willfully” failed to
collect and pay over the taxes. These two
elements must be met before a duty will be
found and liability will attach.

Keep in mind, though, the stated policy of the
IRS is that “[i]f a corporation has willfully failed
to collect or pay over employment taxes, or has
willfully failed to pay over collected excise taxes,
the 100-percent penalty will be asserted against
responsible officers and employees of the
corporation only if such taxes cannot be
collected from the corporation itself.””” So by the
IRS’s own interpretation, it will first look to the
corporation for the tax deficiency.

However, in most situations where a Section
6672 penalty is assessed, the company is
experiencing cash flow problems and is slow in
paying not just the government, but all its
creditors. Frequently, this penalty is intertwined
with a failing or bankrupt company. So, the
problem has now become if the company has no
money to pay this tax to whom can the IRS look
to collect it. Consequently, if in the IRS's
judgment the corporation is unable to satisfy
the underlying tax the IRS can go after anyone
it thinks had a duty under Section 6672 without
first proceeding against the corporation.®

A. The “Responsible Person” Test

The IRS uses several criteria to ensnare

2

someone as a “responsible person.” Most of
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these criteria are based on a functional rather
than a formal approach of how the company is
operated. We will now discuss the most
significant factors in turn.

The IRS and the courts begin their determina-
tion with an examination of the corporate
bylaws. In United States v. Strebler,” the taxpayer
claimed that he had no involvement in the
financial decisions of the corporation. The
taxpayer even proved that his bank and
bookkeeper decided which bills to pay and
when. Unfortunately, under the bylaws of the
corporation, the taxpayer was designated as the
“President.” The court decided that was
enough. As “President” the taxpayer had
“general supervision over the general policy,
affairs and finances of the corporation.” He had
a right to control.

The Strebler decision is also in keeping with
the IRS’s policy. If the IRS cannot decide who is
the responsible person, then by default it will
turn to the corporate bylaws and assess the
penalty against “the President, Secretary, and
Treasurer of the Corporation as responsible
officers.”*°

A second test commonly used by the courts
and the Service in assessing a Section 6672
penalty is the ability of an individual to sign
checks on the company’s bank account.!’ The
rationale for this test is clear. If the individual
can sign checks, he can direct that the taxes be
paid. Such an incident occurred to one of our
clients. A small company had asked one of its
employees, our client, to be a signatory on its
bank account. The owner of the company
travelled extensively, and was often unavailable

to sign checks. The purpose of this arrangement

was to allow the bookkeeper to pay bills as
directed by the owner. Our client even had a
sworn affidavit from the bookkeeper that stated
if our client walked into the office and
demanded the checkbook so as to write a check,
she would not and had instructions not to do
so. Yet, the employee, who agreed to the
arrangement solely for the convenience of the
employer, was assessed a penalty under Section
6672. During a pre-trial conference, the District
Court judge indicated that he was not inter-
ested in “Nuremberg” defenses. The message is
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clear. If you have the authority to sign checks,
then there is a strong presumption that you are
a responsible person.

A third factor used is to note the identity of
the individual who signed the Employer's
Federal Quarterly Tax Return, and the other tax
returns of the firm.!? This particular test is better
understood if it is restated in terms of agency
law. The test becomes: “What agent (responsible
person) does the principal (corporation) hold
out or disclose as having authority to deal with
third parties (the IRS and creditors) in its behalf
in matters of finances and taxes?'® The effect of
this test is to give a responsible person ali the
rope he needs to hang himself. That is to say, if
you sign the Employer’s Federal Quarterly Tax
Return or any other tax returns, then the IRS
will take you at your word that you are a
responsible person and are empowered to act
on behalf of the corporation in these matters.

A fourth factor commonly used is to ascertain
what person had the authority to designate
payment to other creditors.’* This factor actu-
ally cuts both ways and is used to prove both
elements. As will be discussed later, it is used to
prove “willful” intent as well as to show that
one is a responsible person. The basic thrust of
this test is to examine after monies are received
by the company, what person directed that
payment be made to other creditors instead of
the United States government? The answer to
that question determines who is a “responsible
person” as defined by Section 6672.

A fifth factor relied on by the courts is to
identify the officers, directors, and principal
stockholders in the company.'® In early cases,
many taxpayers suggested a strict interpreta-
tion of “person” under Section 6671(b). They
claimed they were either stockholders or direc-
tors, not officers or employees. This avenue of
escape was quickly closed by the courts in
United States v. Grahamn,'® when the court said:

[t]his is too narrow a reading of the section.
The term ‘person’ does include officer and
employee, but certainly does not exclude all
others. Its scope is illustrated rather than
qualified by the specified examples. In our
judgment the section must be construed to
include all those so connected with a
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corporation as to be responsible for the
performance of the act in respect of which
the violation occurred.

As mentioned earlier, the term “person” is
functionally, not formally interpreted. This view
is consistent with other interpretations of the
term “officer” in other statutes. For example, in
Colby v. Klune, the court held that the term
“officer” as used in Section 16(b) of the
Securities Exchange Act means that:

[ilt includes, inter alia, a corporate employee
performing important executive duties of
such character that he would likely, in
discharging these duties, obtain confidential
information about the company’s affairs
that would aid him if he engaged in
personal market transactions. It is immate-
rial how his functions are labelled or how
defined in the by-laws, or that he does or
does not act under the supervision of some
other corporate representative.”

Thus, it is well established that if a person’s
responsibilities and duties mirrored those of an
+ officer or employee, he is considered a respon-
sible person.

A sixth factor frequently used by the Service
is the identity of the individuals who hired and
discharged employees.’® The IRS is looking at
how the company was functionally operated to
determine who was considered a “responsible
person.” The presumption is that a person with
sufficient authority to hire and fire employees
would also be the person required to collect and
withhold taxes. In Hair, this test exonerated an
independent accountant from liability. The
accountant did have authority to co-sign checks
for the company, but this was merely an
accommodation for his client. He was not
involved in the actual management of the
company and did not have the authority to hire
and discharge employees. Consequently, defen-
dant Hair was excused from any Section 6672
liability.

A seventh factor used is to determine the
identity of the individual who was in control of
the financial affairs of the firm. At first glance
this factor may seem somewhat redundant of
the other test. However, it is commonly used to
assess liability against persons other than offi-
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cers, directors, shareholders or employees. It has
been used to impose liability on banks and
finance companies,'® financial advisors,?® credi-
tors,”? sureties,”> general contractors®® and
transferees and successors of the employer®
The typical situation in such a case is that the
delinquent company is failing. A bank or
creditor may offer to provide deficit financing
by relaxing its credit terms on the condition that
the bank or creditor can direct the financial
affairs of the company. If the company turns
around and becomes profitable, there is no
problem. However, if the company fails, then
the bank or creditor’s downside risk is not only
the default on its loan or receivable, but the
imputed assignment of the failed company’s tax
liability.

In summary, several common themes are
inherent in these factors. First, who did the
corporation hold-out to the world as persons
with apparent authority to act on its behalf in
tax and financial matters? This question is
answered by people’s titles, signatures on tax
returns, and the ability to sign checks. Secondly,
looking past the formality of titles or depart-
ments, who has had the implied authority to
make the day-to-day operational decisions?
Who pushed the buttons, and made it all
happen? This question is answered by looking
towards the person who had the authority to
hire and fire employees, and decide what bills
to pay. Thirdly, who had the express authority
or right to control the fiscal policies of the
corporation? This can be determined by looking
at the corporate by-laws with the IRS assessing
the President, Secretary, and Treasurer if a
responsible person cannot otherwise be deter-
mined. The answers to these questions deter-
mine who is a “responsible person.”

B. The “Willful Failure” Test

The second element that must be proved
before Section 6672 liability will attach is
whether the non-payment of the tax was a
“willful failure.” Much litigation had centered
around defining this term of art. From the case
law, it is apparent that a civil standard, not a
criminal standard, is to be used.?® In Dillard .
Patterson,®® the court stated that “[i]t is not
necessary that there be present an intent to
defraud or to deprive the United States of the
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taxes; nor is it necessary that bad motives or
wicked design be proved to invoke the provi-
sions of the statute.” So what is needed? All that
is needed is a “voluntary, conscious, and
intentional act to prefer other creditors of the
corporation over the United States[, but] more
than mere negligence or accidental conduct is
required. . .”%

Given such a low threshold of proof, the
courts have discovered “willfulness” in numer-
ous types of seemingly innocent acts. For
example, if it is known that taxes are owed and
other creditors are intentionally paid first,
willfulness will be found.? Willful conduct may
also be found if there is failure to investigate or
to correct mismanagement after having noticed
that withholding taxes have not been remitted
to the government.?® The advance of personal
funds to a corporation to cover specific corpo-
rate debts when the responsible person knew
the federal withholding taxes were unpaid has
been considered “willful.”®® A taxpayers at-
tempt to make his employees independent
contractors has sufficiently demonstrated “will-
ful’*! The courts have even concluded that the
failure to make monthly deposits as required by
Treasury Regulation Section 31.6302(c)-1(a)(1) is
sufficient to show willfulness.?? A reading of the
cases suggests that “willfulness” is one of the
IRS’s easiest elements to prove.

Perhaps a discussion of cases where “willful-
ness” was not found is more instructive. One
situation is best described as a “comedy of
errors”’ by the federal government. In this case,
the company was experiencing financial diffi-
culties and did not pay its withholding taxes.
The reason for its problems was because its
largest customer, the United States government,
was slow in paying. However, the company did
assign its contract rights from the Army to the
IRS. Unfortunately, the IRS failed to secure the
assignment so that when the company failed
the proceeds went to other creditors. The court
found that the element of “willfulness” was not
met.*® A second case imposed no penalty on the
officers when they relied on a bookkeeper who
deliberately concealed his dereliction.®® In a
more humane instance, no penalty was imposed
on a wife who took over the management of a
family business when her husband suffered a
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heart attack. The court found that she lacked
knowledge of tax debt and was ignorant of tax
law.*® As can be seen from these few cases,
“willfulness” will be found unless some extraor-
dinary circumstances excuse the taxpayer for
nonpayment.

In answer to our question of “upon whom is
the penalty assessed?”’, we can briefly summa-
rize the major principles. First, the money
withheld is treated like a trust fund held on
behalf of the United States government. Conse-
quently, in what ever test is applied, the person
assessed the penalty will be held to the high
fiduciary standards of a trustee. Second, the IRS
generally will try to collect the penalty from the
corporation first, although it is not required to
do so. If it cannot collect the penalty from the
corporation, then the IRS will assess the penalty
against the person or persons who had a duty to
collect and pay over the tax. To show that a
person had a duty, the case law refers us to the
“responsible person” and the “willful failure”
test. To be considered a “responsible person,”
the person must have demonstrated some
authority, either apparent, implied or express, or
a right to exercise control over the financial and
tax matters of the company. If no such person
can be found, then the Service will look to the
President, Secretary and Treasurer of the corpo-
ration. Next, the IRS must show that the failure
to collect and pay over the tax was “willful.”
Since this is not a criminal statute, all the courts
require is some demonstration that there was a
voluntary, conscious, and intentional act to
prefer other creditors of the corporation over
the United States. If these two elements are met,
then the person is held liable for the 100 percent

penalty.
IV. How is the Penalty Computed?

After reading the statute, one may think that
this section of the paper is unneeded since this
is probably the simplest calculation of the entire
Internal Revenue Code. The amount of the
penalty is equal to 100 percent of the amount of
the tax (1) evaded, (2) not collected, or (3) not
accounted for and paid over. One does not even
need a calculator. However, upon closer exami-
nation, the computation is a little more in-
volved. It is 100 percent of the tax that the
responsible person willfully failed to pay. Thus,
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a responsible person does not become a
guarantor of all the tax owed by a ¢orporation
to the IRS. '

Perhaps the best starting point in this
discussion is Slodov v. United States.?® In this case,
the taxpayer purchased three companies which
at the time owed the government approxi-
mately $250,000 in taxes. The sellers represented
that sufficient cash was available in the compa-
nies’ checking accounts to pay the tax. However,
after the sale had been consummated, the
buyer/taxpayer discovered otherwise. The Su-
preme Court held in that where a person
acquires a company after the withholding taxes
had accrued and company had insufficient
funds to pay over the tax at the time of
purchase, no liability attaches. In brief, the
responsible person did not have a duty when
the tax liability accrued.

A similar situation arises if a person discontin-
ues employment with a company with an
outstanding tax liability. If a responsible person
has a duty and then is no longer employed with
the company, he will still be held liable for taxes
which accrued during his employment.*” How-
ever, he would not be responsible for taxes
which accrued after his employment terminated
since he no longer had a duty to collect and pay
over the taxes.

The same limitation of liability occurs if a
person’s responsibility is reduced or eliminated.
For example, in Konduros v. United States®® the
court held an officer/comptroller not liable for
unpaid taxes for periods after he attempted to
pay the taxes. His attempts were counter-
manded by a corporate director, and after his
attempt he was given no control over the
disbursement of funds and was excluded from
the company’s decision-making process. Thus, a
taxpayer who demonstrates that he no longer
had a duty cannot be held liable for the penalty.

The point of these cases is that a taxpayer
may be able to find himself in the ever-elusive
situation where he only has to be a “little-bit
pregnant.” It is suggested that the assessed
taxpayer draw himself a time line and diagram
his duties and responsibilities as well as the
dates when the taxes accrued. This will enable
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him to match-up the periods for which he had a
duty with the periods for which he will be held
liable.

V. IRS Enforcement Techniques

Generally, a Section 6672 penalty is payable
when the IRS gives the taxpayer notice and
demands payment.®® If the taxpayer disagrees
with the Service’s assessment, under Section
6672(b) the taxpayer can challenge the assess-
ment by paying the penalty and then suing for
a refund in the District Court or the Court of
Claims.*’ As mentioned, the first step is to pay
at least a minimum amount required to com-
mence a proceeding in court.*! This is generally
the tax due for one employee for one quarter.
One caveat is to make absolutely sure that the
check is designated as payment for this em-
ployee for the one quarter. Otherwise, the IRS
can allocate the payment any way it decides
which is usually in a way that maximizes
collections for the IRS and exposure to the
taxpayer.

The next step is to file a refund with the IRS.*?
Then, if the IRS rejects the claim or fails to reject
the claim within six months, the taxpayer can
then file suit in the local Federal District Court
or Claims Court. Typically, the IRS will file an
answer to the complaint denying grounds for
relief, and counter-claimm for all of the tax
involved in the dispute.*> From then on, the
case is like any other lawsuit. Consequently,
once the IRS has the assessment reduced to
judgment, they have five years to enforce it, and
they can go in and renew the judgment.

As an alternative, the statute of limitations is
six years from the date of assessment of the
Section 6502(a) penalty.** So, if a taxpayer does
not litigate the issue, which will toll the running
of the statute of limitations, and the IRS does
not get it reduced to judgment, then the
taxpayer is no longer liable for the penalty.
However, as a practical matter, this should not
be used. One senior partner in our firm stated
that in his career of over 25 years, first as an
Internal Revenue Agent and then as a tax
attorney, he has only seen the IRS allow the
statute of limitations to expire three times. And,
all three times have happened with in the last
four years. For this strategy to work, the
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taxpayer should either be prepared to be
extremely poor for six years so the IRS will not
try to take his property, or find someone to
support him in the manner to which he has
grown accustomed (ie. marry someone
wealthy).

VI. How can a Taxpayer Protect Himself?

Since an ounce of prevention is worth a
pound of cure, the best protection available is
abstinence. Or in legal rather than medical
terms, PAY THE TAX! If a company must use
deficit financing, stiff your creditors! The com-
pany can always declare bankruptcy and get
these debts discharged and make the creditors
go away, but a Section 6672 100 percent penalty
is not dischargeable.*®

A simple, yet important tip to follow is to
have the company designate on the checks sent
to the IRS that it is for payment of the trust fund
portion of the tax, and not the employer’s
portion of taxes, interests, or penalties. As long
as the payment is voluntary, the payor has the
right to indicate how to apply the money to any
taxes outstanding. The purpose of this tactic is
that if the company is delinquent in paying its
taxes, the employees’ portion of the taxes,
interest, and penalties will not be assessed
against any responsible persons. However, as
discussed in the next section, a Section 6672
penalty will survive both the company’s and the
responsible person’s bankruptcy. So by this
method, any funds available to be paid by the
company should go to the tax liability which is
the hardest to discharge.

Another means of protection is to not be an
officer, employee, or a “responsible person” no

matter what your ego tells you. For once it pays

to be irresponsible. However, this course of
action may be too extreme.

So what about the rest of us who want or
need to work? A less drastic alternative must
exist? It does.

As a general rule, unless one can affect the tax
and financial policies of the corporation in such
a way that one can see to it that the taxes are
collected and paid over, do not demonstrate or
exercise any authority. This means that one
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should not sign any checks, especially payroll
checks, or tax returns, quarterly reports, finan-
cial statements, and the like. These things
should particularly not be done if the only
reason for doing so is for the convenience of the
company. The few times that it proves to be
inconvenient will probably cost a lot less than
any withholding tax penalty assessed. It is
important to remember that once the IRS has
made the assessment, it is presumed correct and
the burden of proof shifts to the taxpayer.*® So,
the taxpayer may be right, but the cost of
litigating the issue “all the way to the Supreme
Court” to prove he is right may be prohibitive.

If the taxpayer does decide to litigate the
penalty it is important to remember the harsh
rules concerning indemnity and contribution.
The liability under Section 6672 is joint and
several among all responsible persons.*’ Also,
there exists no federal common law right of
contribution or indemnification between re-
sponsible persons for the nonpayment of
withheld taxes assessed against a responsible
person under Section 6672.* The judicial
reasoning for this policy rests on the fact that
the conduct is a willful breach of a trustee’s
duty, and it maximizes the IRS's ability to
collect. So, if the taxpayer loses, he can expect
that the IRS will look to him for full payment.

VIL The Effect of Bankruptcy

At best, bankruptcy will have very little effect
on the assessment and collection of a Section
6672 100 percent penalty. However, in analyzing
this issue it is important to distinguish between
the bankruptcy proceedings of the company
and of a responsible person.

Since the taxes owed the government are
considered as being held in trust, this debt is not
dischargeable under any Chapter of bankruptcy.
However in 1990, the Supreme Court offered a
small ray of hope in United States v. Energy
Resources Co., Inc., et al.*® The Court decided that
where it is essential to the success of a Chapter
11 reorganization plan, the Bankruptcy Court
has the authority to order the IRS to apply tax
payments made by the debtor corporation to
LR.C. Section 7501 trust fund obligations before
other tax liabilities even if the payment is
considered involuntary. The Court’s justification
for this decision is that if the reorganization
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plan works, the IRS will be able to collect the
taxes due from the corporation; if it does not
work, the IRS will be able to collect from the
responsible persons.

At first glance, one may wonder why the
designation of payments is such a point of
contention if the amounts are not dischargeable.
As is often the case, the debtor corporation is
frequently delinquent on other taxes as well. So,
when the IRS receives “involuntary” payments,
their policy is to apply the monies in such a way
as to maximize their collection efforts. The result
is that the dischargeable taxes are paid off first.
The debtor corporation is left with a claim
consisting primarily of non-dischargeable taxes,
interest and penalties, and the responsible
persons are also still at risk under Section 6672.

The IRS was not pleased with the Energy
Resources decision, and they have fought its
progeny every step of the way. Such vigorous
litigation has resulted in some useful guidelines.
First, the Energy Resource doctrine has been
limited to only Chapter 11 reorganization plans.
Subsequent courts which have considered the
matter have refused to expand it to cases
involving Chapter 7,° Chapter 13,”! and Chap-
ter 11 liquidation plans.”® Secondly, a Chapter
11 reorganization plan does not automatically
qualify a debtor for Energy Resources treatment.
The reorganization plan must provide for (1)
full payment of all federal tax liability (trust
fund and non-trust fund); (2) within 6 years;
and (3) the designation must be necessary for
the success of the company. Once these qualifi-
cations are met, then a bankruptcy court may
consider such treatment.

Although such a designation may be helpful
to a debtor corporation, it does nothing for a
“responsible person.”” In many instances, the
ever-persistent IRS will counter Energy Resources
by merely accelerating assessment and collec-
tion of the Section 6672 against responsible
persons. Some authority exists for allowing
bankruptcy courts to rely upon their broad
equitable powers and issue an injunction
against the IRS under 11 U.S.C. Section 105.

Such action is wholly consistent with the Energy_

Resources policy of “necessary for the successful
reorganization of the company.” It just depends
on if it can pass the “smell test.”
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Overall, bankruptcy has little effect upon a
Section 6672 100 percent penalty. Since it is
considered a trust fund, the penalty cannot be
discharged. However, under the right circum-
stances a bankruptcy court could provide some
breathing room for a corporation and its
responsible persons by designating how pay-
ments by a debtor corporation are applied and
issuing an injunction against the IRS from
pursuing collection from the responsible per-
sons.

VIII. Help Me! Help Me!
Can Anybody Help Me?!

As our Dutch and American friends might cry,
“Can anybody help me?”’ No, not a chance. This
is one area of the law where the standards for
assessment and burdens of proof are fairly
well-settled and clear. Thus, an assessment can
be made by the IRS rather cavalierly, and the
taxpayer then bears the burden and expense of
refuting the IRS's assertion. So, as courts have
pointed-out time and again, if you do not like
the rules of the game, get the legislative branch
to change them.

But change them to what?

One possible change would be similar to New
York’s Section 630 of its Business Corporation
title.”® This section holds the 10 largest share-
holders liable for wages due to laborers,
servants and employees. Since the shareholders
are the owners of the company, they have the
right to control the management of the com-
pany. So, it would be in their self-interest to see
that the tax is paid. Although imperfect, the use
of an arbitrary number, such as 10, would
provide a bright-line test for assessing the
penalty. This would greatly ease the determina-
tion of who would be liable so that more
effective planning for inadvertent assessments
could occur.

Another statutory alternative would be to
raise the burden of proof the IRS must meet
before someone is considered a “responsible
person” or “willfully failed” to pay over the tax.
This would protect people who have check-
signing authority merely for the convenience of
the company:.
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Perhaps the most palatable option to both the
IRS and the taxpayer would be the establish-
ment of an administrative proceeding with the
right to appeal. This would make it more
economical for taxpayers to challenge the IRS’s
assessment of the penalty and provide a quicker
resolution of the issue. The use of such an
adversarial proceeding is common-place in
other specialized areas such as Worker’s Com-
pensation, Social Security benefits, and Aid to
Families with Dependent Children. Why use
precious judicial resources to decide a relatively
straightforward question of fact?

These are but a few of the many possibilities
that could be implemented to protect an
individual from the eagerness of the IRS in its
assessment and collection of the Section 6672
100 percent penality.

IX. Conclusion

Perhaps the only advantage of death over
taxes, is that death does not get worse every
time Congress meets.>* This is surely true with
the Section 6672 100 percent penalty. If one
should find oneself in a failing company and
-can do anything about it, make sure that the
trust fund withholding taxes are properly
designated and paid. Otherwise, one may
become the proverbial “fly in the ointment”
with no means of escape. When it comes to
withheld trust funds, the IRS is given great
latitude and power to protect the revenue of the
federal government. And, in their eagerness, the
IRS can cause you, like our American friend, to
see stars, lots of stars!
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